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Housekeeping

• Questions will be taken during and after 
the presentation.

• The Zoom voice and camera functions are 
disabled.

• Please use the Q&A function to submit 
questions.



Welcome from the California Labor 
Commissioner

Lilia Garcia-Brower

State Labor Commissioner

Lilia García-Brower was appointed by Governor Newsom as the California State Labor 
Commissioner on July 29, 2019. As Labor Commissioner, she oversees the primary law 
enforcement agency for workplace protections. The Labor Commission has 19 offices 
throughout California and employs 700 hardworking public servants who investigate 
and adjudicate a wide range of workplace violations from unpaid wages to retaliation. 
Prior to her appointment, she was the executive director of the Maintenance 
Cooperation Trust Fund for 19 years. Working with a powerful team of committed 
individuals, Lilia directed the MCTF as it grew to be one of the state’s most effective 
joint labor management organizations.



Disclaimer

This information is provided for general 
information only. None of the information 
provided here should be interpreted as providing 
legal advice or a separate attorney client 
relationship. Applicability of the information 
discussed may differ in individual situations. You 
should not act on the information presented 
here without consulting an attorney about your 
particular situation.



Commissioner’s Office Overview 

“The mission of the California Labor Commissioner's 
Office is to ensure a just day's pay in every workplace in 
the state and to promote economic justice through 
robust enforcement of labor laws. By combating wage 
theft, protecting workers from retaliation, and 
educating the public, we put earned wages into 
workers' pockets and help level the playing field for 
law-abiding employers”. 



Labor Commissioner’s Office 
Home Page: dir.ca.gov/dlse/dlse.html



All Workers in California 
Have Rights

Workers in California have the right to file a 
wage claim when their employers do not pay 
them the wages or benefits they are owed. A 
wage claim starts the process to collect on 
those unpaid wages or benefits. California’s 
labor laws protect all workers, regardless of 
immigration status.



Non-Exempt Employees
and Overtime Requirements

“Non-exempt” employee, is someone who is not exempt from overtime

• This is usually an employee who is paid hourly, and not a salary. 

• BUT paying a salary does not mean a worker is exempt from overtime

• Most exemptions from overtime found in the IWC Wage Orders & include salary and 

duties tests

Overtime requirements:

• One and one-half times the employee's regular rate of pay for all hours worked in 
excess of eight hours up to and including 12 hours in any workday, and for the first 
eight hours worked on the seventh consecutive day of work in a workweek; and

• Double the employee's regular rate of pay for all hours worked in excess of 12 hours 
in any workday and for all hours worked in excess of eight on the seventh consecutive 
day of work in a workweek.

• For special rules regarding overtime for agricultural workers, please see Overtime for 
Agricultural Workers



Wages – Labor Commissioner’s 
Definition

• All amounts for labor performed by 
employees of every description.

• Labor Code § 200: “Wages” includes all 
amounts for labor performed by 
employees of every description, whether 
the amount is fixed or ascertained by the 
standard of time, task, piece, commission 
basis, or other method of calculation.



Tips / Gratuities 
Labor Commissioner’s Definition

• Labor Code § 350: Gratuity is any tip or 
money left for an employee by a patron of a 
business over and above the actual amount 
due the business for services rendered or for 
goods, food, drink, or articles sold or served 
to the patron. 

• Labor Code § 351: Gratuity is the sole 
property of the employee



Hours Worked
• On-Call / Standby Time (controlled vs. uncontrolled)

• Travel time

• Training (voluntary vs. mandatory)

• Doffing and Donning (changing into and out of gear or uniform)

• Day of Rest – Labor Code §§ 550, 551 and 552 

• Maximum Hours 

• Alternative Work Week – IWC, Section 3 and Labor Code § 511

• Election / Repeal 

• Filing with Directors Office of Policy, Research & Legislation (OPRL)



Pay Days / Pay Periods

• Regular Paydays – governed by Labor Code §
204

• Saturday/Sunday/holiday/next business day

• Requirement to Post Notice of Pay Day/ Method -
Labor Code § 207 

• Penalty for failure to pay wages timely - Labor 
Code § 210

***Now available to claimants in LCO’s WCA 
process

*** $100/first violation, $200 + 25% on 
subsequent violations



California Minimum Wage Schedule
Fact Sheet: Boosting California’s Minimum Wage to $15/Hour

Note: After 2023, wages will be indexed for annual inflation.       



Counties and Cities with Minimum 
Wage Ordinances (MWO)

Sample list of California cities/counties with minimum wage ordinances:

Alameda, CA Milpitas, CA San Leandro, CA

Belmont, CA Mountain View, CA San Mateo, CA

Berkeley, CA  Novato, CA Santa Clara, CA

Cupertino, CA Oakland, CA (see municipal code also) Santa Monica, CA

Daly City,  CA Palo Alto, CA (see municipal code also) Santa Rosa, CA

El Cerrito, CA Pasadena, CA (see municipal code also) Sonoma, CA

Emeryville, CA Petaluma, CA South San Francisco, CA

Fremont, CA                         Redwood City, CA Sunnyvale, CA

Los Altos, CA Richmond, CA

Los Angeles (City & County) San Diego, CA

Malibu, CA (see municipal code also) San Francisco, CA

Menlo Park, CA                       San Jose, CA 



Wage Issues Typical for 
Non-Exempt Employees (1 of 4)

• Minimum wage – IWC Wage Orders, Section 4

- Everyone must be paid the minimum wage for all hours worked.

- Tiny exception  Learners: first 160 hours of employment in occupations in which employee has no previous similar or related 

experience, may be paid not less than 85 % of the minimum wage (rounded to the nearest nickel). 

• Split shift differential – IWC Wage Orders

- A split shift is where a work schedule is interrupted by non-paid non-working period established by the employer, other than bona 

fide rest or meal period

- When an employee works a split shift, one hour’s pay at the minimum wage shall be paid in addition to the minimum wage required 

for that workday, except when the employee resides at the place of employment.

• Reporting time pay – IWC Wage Orders, Section 5

- If an employee is required to report for work and does report, but is not put to work or is furnished less than half of their usual or 

scheduled day’s work, then employee shall be paid for half the usual or scheduled day’s work, but not less than two (2) hours nor 

more than four (4) hours, at the employee’s regular rate of pay



Wage Issues Typical for 
Non-Exempt Employees (2 of 4)

• Liquidated Damages – Labor Code section 1194.2

- Where an employee is paid less than the minimum wage

- Employee is entitled to recover an amount equal to the minimum wages unlawfully unpaid 

- Plus interest

- No Liquidated Damages for failure to pay overtime premium, but LDs available for any wholly unpaid amount of 

time, including wholly unpaid Overtime hours

• Commissions

- Based upon agreement of employer and employee, but must be committed to writing – LC §2751

- Employer required to give Employee signed copy, and retain a signed copy – Labor Code §2751

- A commission is payment of a percentage or flat rate for the sale of a good or service which the employee did not 

make or perform 

- Barber example: commission selling shampoo, whereas performing a haircut would be piece rate 



Wage Issues Typical for 
Non-Exempt Employees (3 of 4)

• Piece Rate

- Payment method based upon tasks completed by employee, either making something or performing a service

- Piece rate only compensates an employee for the time spent working on that task

- Rest breaks need to be separately compensated

- Non-productive time, or time spent working but not engaged on a task involving the piece making, must be 

compensated separately 

• Vacation

- No requirement that an employer offers any vacation or PTO, but if offered = “deferred wages”

- Use it or Lose it Policies not allowed  but caps on accrual are allowed

- All accrued but unused vacation hours due as wages at the final rate of pay at time of termination



Wage Issues Typical for 
Non-Exempt Employees (4 of 4)

• Bonuses

- Based upon meeting a goal set by the employer besides a percentage of a sale (commission) or an amount per something 

completed (piece rate)

- Discretionary Bonus: based upon employers discretion to award or not

- Non-discretionary Bonus: based on some metric set by the employer to be calculated on a certain date

- Bonus pay due the pay period after calculated, does not need to be paid if employee does not work there on the date set 

for calculation

• De Minimus Time and Rounding

- California law calls for all time worked to be compensated, while FLSA allows de minimum time not to be compensated

- The California Supreme Court in Troester v. Starbucks (2019) 5 Cal. 5th 829, ruled that no such regulation allowing de 

minimus time not to be compensated existed under California law, and that it was clear that ALL time had to be paid

- Similarly, rounding, or the act of approximating time worked, has been disfavored in CA, and whatever loop hole may still 

exist after Troester and its progeny is extremely narrow  BUYER BEWARE

- We are currently awaiting Supreme Court decision on Rounding Donohue v. AMN Services, LLC – CASC Case No. S2536777



Recordkeeping 
• Payroll Records – Labor Code §§ 226 & 1174

– IWC Wage Orders, section 7

• Wage Theft Protection Act of 2011 
– LC, section 2810.5(a) (Sample template)

• Personnel Files 
– LC, section 1198.5

• Employee’s Right to Review/Copy & Penalty
– Labor Code §§ 226 and 1198.5



Itemized Wage Statement 
(Pay Stub)

• LC, section 226(a)

• Required information (hourly, piece rate, or farm labor contractor)

• Farm labor contractor

– Must include name and address of the legal entity that secured the 
services of the farm labor contractor.

• LC, section 226.2

– The total hours of compensable rest and recovery periods, the rate of 
compensation, and the gross wages paid for those periods during the 
pay period.

– Except for employers paying compensation for other nonproductive time 
the total hours of other nonproductive time, the rate of compensation, 
and the gross wages paid for that time during the pay period.

• Penalty for failure to provide:

– Initial - $250 per employee per violation.

– Subsequent - $1,000 per employee per violation.



Pay Stub (Hourly)



Pay Stub (Piece Rate)



Example of Overtime Calculation
Mon Tue Wed Thu Fri Sat Sun Total

8 10 14 6 2 2 10 52

8 R 8 R 8 R 6 R 2 R 2 R 34 R

2 OT 4 OT 8 OT 14 OT

2 DT 2 DT 4 DT

Regular Rate (R): $12.00 per hour
Overtime Rate (OT): $18.00 per hour
Double Time Rate (DT): $24.00 per hour
Work week: Monday through Sunday   

Calculation:
34 R X $12.00 =  $408.00
14 OT X $18.00 =    252.00
4 DT X $24.00 =  96.00 
Total Due =  $756.00



Example of Weighted Average Calculation
Mon Tue Wed Thu Fri Sat Sun Total

14 8 9 0 6 5 12 54

2 travel 2 travel    2 travel 0 2 travel 2 travel 2 travel 12 travel

16 total 10 total 11 total 0 8 total 7 total 14 total 66 total

8 R 8 R 8 R 8 R 7 R 1 R 40 R

4 OT 2 OT 3 OT      11 OT      20 OT      

4 DT 2 DT      6 DT      

Regular Rate:     $20 per hour 54R X $20 = $1,080.00
Travel Rate:        $15.00 per hour 12T X $15   = $180.00
Total Overtime Hours: 20 OT hours Total = $1,260.00
Total Double Time Hours:  6 DT hours

$1,260 ÷ 66 total hours worked = $19.09 6 DT X $19.09 = $   114.60
$19.09 ÷ 2 = $9.55   20 OT X $9.55 = $   191.00

Total Due          = $1,565.60



Authorized Deductions

Authorized Deductions (see Labor Code §§ 221 & 224):
– An employer can withhold amounts from emloyees wages 

for:
 Required or empowered by Federal or State law;
 When a deduction is expressly authorized by the employee in 

writing to cover: insurance premiums, welfare or pension 
contributions

 Where required to be law 
• Taxes
• Wage Garnishments for child support



Reimbursement of 
Business Expenses 

(LC, Section 2802)

• 2021 mileage rate 56 cents (per mile)

• Tolls

• Parking

• Meals (reimbursement)

• Vehicle insurance

• Uniforms and equipment



Meals and Lodging 
(Compensation)

• Definition of meals and lodging

• Credit against minimum wage

• Conditions



Meal and Rest Periods 
• Requirements

– Generally LC, section 512 and 
IWC, sections 11 (meal) and 12 (rest)

• Additional hour of pay
– Generally LC, section 226.7 and 

IWC, sections 11 (meal) and 12 (rest)
• Piece-rate/by the job/rest period compensation/grace 

period to avoid potential liability for past violations

– LC, section 226.2 (also includes employees on commission)

• Regulations
– IWC Orders, Title 8, section 13700 

• Rest areas
– Generally IWC, section 13

• Lactation accommodation 
– LC, section 1030



Meal Periods 
• IWC Wage Orders and the Labor Code in 

most cases require an employee who works 
a shift of at least 5 hours gets a 30 minute 
duty free meal period.

• Where an employee works 10 hours, they 
get a second meal period.

• A meal period is not compensated, unless 
an employee works through it

• Where a meal period is not provided, a 
premium hour of pay is due to the employee 
as a meal period premium wage (cap 1 hour 
per day)

• Duty free meal periods are an affirmative 
duty for employer to provide



Piece Rate Rest Period
• An employee is assigned to perform piece-rate work each day, 

five days per week, from 8:30 a.m. to 5 p.m. With the exception 
of a half-hour meal period taken in the middle of the day and two 
rest periods taken in the middle of each work period, the 
employee is continuously engaged in piece-rate work. The 
employee’s total piece-rate earnings for the week are $500.

• Hours assigned to piece rate work =   40 hours

• Rest period hours = 100 minutes ÷ 60 =   1.67 hours

• Piece rate hours = 40 -1.67 =   38.33 hours

• Hourly piece-rate wage = $500 ÷ 38.33 =   $  13.04

• Rest period payment = $13.04 X 1.67 hours   =   $  21.78

• Total Compensation = $500 + $21.78              =   $521.78



Calculation of Flat Sum Bonus 
with Multiple Rates of Pay

Flat Sum Bonus per Alvarado v. Dart (2018) 4 Cal.5th 542:

• Where a flat sum bonus was paid to incentivize weekend attendance, that must be factored into Regular Rate of 

pay for purposes of calculating Overtime

• When calculating the overtime premium pay rate, a flat sum bonus must be treated as if it were earned on a per-

hour basis throughout the relevant pay period, augmenting the employee’s other hourly wages.  

• Where paying 2 or more rates during the workweek, the regular rate is the "weighted average" which is 

determined by dividing your total earnings for the workweek, including earnings during overtime hours, by the 

total hours worked during the workweek, including the overtime hours. 

For example, an EE during a workweek works 32 hrs at $15/hr and 10 hrs at $20.00/hr, plus $50 daily flat sum bonus

1st OT - (32hrs x $15/hr) + (10 hrs x $20/hr) = $680    

$680/42 hrs = $16.19 x .5 = $8.10 x 2 hrs = $16.20 + $680 = $696.20

2nd FSB - $50/40hrs = $1.25/hr x 1.5 = $1.88 x 2 hrs = $3.75 + 696.20 = $699.95



Time Off From Work (1 of 2)
• Labor Code § 230 (general application)

– protection for taking time off for “victims of a crime that caused 
physical injury or mental injury and a threat of physical injury, or 
crimes involving persons whose immediate family member is 
deceased as a direct result of that crime.” 

• Labor Code § 230.1 (employers with 25 or more employees)
– protection for taking time off for “victims of a crime that caused 

physical injury or mental injury and a threat of physical injury, or 
crimes involving persons whose immediate family member is 
deceased as a direct result of that crime.” 

– More things covered: medical appts, DV services, counseling, 
safety planning

• Labor Code § 230.2 – victims family to attend proceedings

• Labor Code §§ 230.3 and 230.4 – volunteer firefighters

• Labor Code § 230.2 – no retaliation against victims



Time Off From Work (2 of 2)
• Labor Code § 230.7 – parent attending meeting re: suspension
• Labor Code § 230.8 – (25 employees or more)

– Allow for unpaid time off for employee to attend to school issues
– Includes school closures

• Visit to child’s school/daycare facility
– LC, section 230.8

• Labor Code § 245 et seq

– Sick leave to attend to family   

– LC, section 233

• CA Elections Code §14001 – time off to vote



Sexual Harassment Training Requirements 

for Farm Labor Contractors

• FLC must provide sexual harassment training for all employees including migrant and 
seasonal agricultural workers. 

• FLC supervisory employees must be trained within six months of their assumption of the 
position. 

• FLC nonsupervisory employees must be trained at the time of hire and must be trained at 
least once each calendar year. 

• Supervisory employees must receive at least two hours of training each calendar year. 

• Nonsupervisory employees must receive at least one hour of training every two years. 

• The Labor Commissioner will not issue, or renew an FLC license unless the FLC provides 
a written statement to the Labor Commissioner’s Office attesting that the FLC’s supervisory 
employees and nonsupervisory employees have been trained as required. 

• The FLC shall distribute an information sheet on sexual harassment available through the 
Department of Fair Employment and Housing: https://bit.ly/3pH25lI or may distribute other 
written material provided in the training.



Workplace Postings 

• IWC Order(s) - Generally IWC, section 22

• Payday notice - LC, section 207

• Minimum wage (state) - LC, section 1183(d)

• Wage theft protection template - LC, section 
2810.5 (Paid Sick Leave, AB 1522)

• Workers’ compensation - LC, section 3550

• Whistleblower protections - LC, section 1102.8

• Time off to vote - Elections Code 14001

• Complete listing available at: 

dir.ca.gov/wpnodb.html



Common Issues at Termination

• When are final wages due?

– Discharge vs. Quit – LC sections 201 & 202

• Waiting time penalty - LC, section 203

• Pay out of vacation with final wages (see 
LC, section 227.3)

• Late payment penalties per Labor Code 
section 210 also applicable



Example of Pro-Rata Vacation 
Calculation

• Employee is promised 40 hours (1 week) per year.

• Employee’s hire date is January 1, 2021.

• Employee’s separation date is May 25, 2021.

Calculation:

• 40 hours ÷ 365 days in one year = 0.109589.

• Jan 1, 2021 to May 25, 2021 = 145 calendar days.

• 145 days X 0.109589 = 15.89 hours due.



Thank You!



Today’s Credits

Attendees of today’s webinar
are eligible for 1 HRCI and/or SHRM 

Course Credit Hours. Please reference the 
following event codes:

HRCI: 547740
SHRM: 21-QDAJT

Attorneys are eligible for 1 MCLE credit hour.
Please email seminars@calchamber.com

with your MCLE requests.


